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STATEMENT OF JURISDICTION
The Utah Supreme Court has jurisdiction over appeals of final
agency orders pursuant to Utah Code Ann, §§ 63-46b-16 and 78-22(e)(ii).

STATEMENT OF THE ISSUE PRESENTED FOR REVIEW
Did the Tax Commission properly determine that, as the
ultimate consumer, Thorup Brothers is liable for sales and use tax
on tangible personal property it used to construct a real property
improvement as part of a "furnish and install" contract with an
exempt entity?
Standard of Review. The agency action should be reviewed
to determine if the agency abused is discretion.
63-46b-16(4)(h)(i) (1989).

Utah Code Ann.

In cases where an agency has been

called upon to interpret statutory law, the agency decision will be
reviewed for abuse of discretion when the legislature has granted
the

agency

discretion

in

interpreting

and

administering

the

statute. Nucor Corp. v. Utah State Tax Comm'n. , 187 Utah Adv. Rep.
17, 18 (Utah 1992) •

See also, Morton International, Inc. v.

Auditing Division of the Utah State Tax Comm'n., 814 P.2d 581 (Utah
1991).

1

DETERMINATIVE PROVISIONS
The Determinative sections, Utah Code Ann. §§ 59-12-102,
59-12-103,

59-12-104(8),

and

Rule

R865-19-58(S)

of

the Utah

Administrative Code are set out verbatim in Appendix A.

STATEMENT OF THE CASE
On October 13, 1989, the Auditing Division of the Utah
State Tax Commission ("Tax Commission") issued a statutory notice
assessing Thorup Brothers Construction Company, Inc. ("Thorup")
with additional tax, penalty, and interest for the period of July
1, 1986 to June 30, 1989. The additional tax arose due to the Tax
Commission's finding that Thorup failed to pay sales or use tax on
materials it used to construct certain improvements pursuant to a
contract with the Catholic Diocese.
On November 9, 1989, Thorup filed its "Petition for
Redetermination"
Commission.

agency

action

before

the

Tax

On June 4, 1991, a formal hearing was held before the

Tax Commission.
"Findings

requesting

of

On March 10, 1992, the Tax Commission issued its

Fact,

Conclusions

of

affirming the auditing assessment.

Law,

and

On April

Final

Decision"

9, 1992 Thorup

petitioned this Court for review of the Tax Commission's decision.

2

STATEMENT OF FACTS
The Catholic Diocese of Salt Lake City is organized as
the Roman Catholic Bishop of Salt Lake City, a corporation sole.
(R.27).

The Diocese owns and operates Judge Memorial High School.

(R.27).

(The Diocese, Roman Catholic Bishop, and Judge Memorial

High School will collectively be referred to in this brief as
"Judge Memorial").

On July 8, 1987, Judge Memorial entered into a

contract with Thorup for construction of certain real property
additions to Judge Memorial.

(R.27).

Addendum 1 to the contract provides:
General - cost savings: The contractor shall
assist and coordinate as necessary with the
Owner and Architect in the implementation of
any cost saving procedures that may be
available. For example, the Owner as a tax
exempt organization, may wish to purchase
major items of equipment or materials to gain
credit for sales tax. The contractor shall
consider the use of any donated equipment or
services if they meet the requirements of the
contract documents. (R.48).
Petitioner provided lists of materials, specifications,
source of supply and pricing information used in constructing its
bid to Judge Memorial.

(R.9, 29, T.ll).

Judge Memorial used this

information to issue purchase orders totalling $374,102.00 to
various vendors for materials.

(R.29).

The materials were

delivered to the construction site where they were received,
inspected and stored by the contractor or subcontractor prior to
use.

(R.29).

The vender would send the invoice to the particular

contractor or subcontractor who, once the materials were received,
3

inspected and approved would approve the invoice* for payment.
(R.9, 29).

Judge Memorial issued checks to various vendors for

materials purchased in the manner above in the amount $422,226.00.
(R.9, 29). The contractor treated these amounts as payments under
the

contract

$447,580.00.

and

credited

Judge

Memorial

with

having

paid

(R.9, 29). This amount represented the amounts paid

by Judge Memorial in acquiring the materials plus the amount of tax
which Thorup had included in its bid.

(lei. ) No change orders were

issued reflecting these credits for materials.

(R.9, 30). Thorup

stored the materials, used them in fulfilling the contract and
consumed them by converting them to real property. (R.9, 24, 29).
The tax deficiency was based upon the value of these materials
which were consumed by Thorup in fulfilling its contract with Judge
Memorial.

(T.33-36) .

SUMMARY OF ARGUMENT
By the terms of its contract Thorup was responsible to convert
the assessed tangible personal property into real property. Thorup
is therefore the "ultimate consumer" of that property and as such
is liable for the tax.

This is true regardless of whether Thorup

or the exempt entity is deemed to have "purchased" the materials.
The fact that one transaction, the purchase, may fall within an
exemption does not prevent liability from accruing when there is a
subsequent taxable event.

In this case Thorup's subsequent "use,

storage, and consumption" of the materials would be a separate
4

taxable transaction.

The Tax Commission's analysis in applying

Rule R865-19-58S in this manner is rationally based on existing
statutes, rules, and case law and should therefore be affirmed.

ARGUMENT
I.

THORUP WAS THE ULTIMATE CONSUMER OF THE
TANGIBLE
PERSONAL PROPERTY AND
IS
THEREFORE LIABLE FOR USE TAX.

A.

Thorup was the ultimate consumer.

Utah law is clear that a contractor which converts
tangible personal property into real property is the ultimate
consumer of that property for sales and use tax purposes.

In Utah

Concrete Products Corp. v. State Tax Comm'n., 101 Utah 513, 125
P. 2d

408

(1942),

this

Court

declared

that

"contractors

are

consumers within the meaning of our act because they are the last
persons

in

the

chain

to

deal

with

such

products

before

incorporation into a separate entity and before such products lost
their identity as such."

Id., at 411.

The Tax Commission has

codified this general rule in the Utah Rules Admin. P. R865-1958S(A)(2) which states that "[t]he contractor or repairman is the
consumer of tangible personal property used to improve, alter or
repair real property; regardless of the type of contract entered
into—whether it is a lump sum, tj~

and material, or cost-plus

contract."
Thorup was the ultimate consumer of the tangible personal
5

property used in construction of the Judge Memorial additions.
Thorup entered into a "lump sum" contract for "construction of
auditorium, music room and locker room addition to Judge Memorial
High School-"

(R.46)

Section 3.3-1 of the general conditions

provided:
The contractor shall supervise and direct the
work, using the contractors best skill and
attention.
The contractor shall be solely
responsible
for and have control over
construction means, methods, techniques,
sequences and procedures . . . .
Thorup held direct responsibility for converting the raw
building materials into the real property additions for which Judge
Memorial contracted.
project.

Thorup was the general contractor on the

It was responsible for the ultimate completion of the

project. Judge Memorial, the exempt entity, contracted with Thorup
to provide an improvement to real property.

The contractor,

Thorup, was responsible for the conversion of tangible personal
property to real property and under long established case law, was
the "ultimate consumer" of that tangible personal property.
B.

As the ultimate consumer,
liable for the use tax.

Under

Utah

law, the ultimate

personal property is liable for the tax.

Thorup

is

consumer

of

tangible

The ultimate consumers

are liable because they are the "last persons in the chain upon
which the tax could be imposed; and that in order that such
material bear their fair share of the tax burden, the contractors
should pay tax thereon."

Hardy v. State Tax Comm'n., 561 P. 2d
6

J64, 1065 (Utah 1977);

Citingf Utah Concrete Products Corp. v.

State Tax Coirm'n. , 125 P.2d 408 (Utah 1942).
Thorup asserts that the cases cited above and in the Tax
Commission's Final Decision are not applicable in this case and
that no tax is due because Judge Memorial is an exempt entity.
Brief of Appellant at 9-12. However, Thorup ignores that fact that
Judge Memorial is not the ultimate consumer of the tangible
personal property.

The facts are clear that Thorup converted the

tangible personal property to real property. Thorup was therefore
the ultimate consumer of the tangible personal property and is
liable for the tax.
II.

WHETHER SALES OR USE TAX IS DUE DOES NOT
DEPEND SOLELY ON WHO THE PURCHASER OF THE
TANGIBLE PERSONAL PROPERTY WAS.

"[S]ales tax should be paid on the sale of any personal
property

in the state

somewhere

along the line between its

production and consumption." Hardy v. State Tax Comm'n., 561 P.2d
1064, 1065 (Utah 1977).

The Utah Supreme Court in Hardy addressed

the question of "where in the process from producer to consumer
should the tax properly and fairly be imposed." Hardy, 561 P. 2d at
1065.
The Utah taxing scheme imposes tax on either the sale or
use of tangible personal property which takes place within the
state.

Proper imposition of tax and application cf exemptions

require that the entire chain between producer and consumer be
analyzed.

In Tummurru Trades, Inc. v. Utah State Tax Comm'n., 802
7

P.2d 715 (Utah 1990), a Utah building contractor purchased items of
tangible personal property sales tax free in Utah and placed the
items in its inventory as items for resale.

The items were then

removed from inventory by a subsidiary and shipped out of state for
use in various construction projects.

In Tummurru, this Court

stated that "[t]he crux of the issue in the instant case is whether
the contractor is considered the ultimate consumer when the items
purchased will be converted
property."

from personal property into real

Tummurru, 802 P.2d at 718.
This Court's analysis of the transactions at issue in

Tummurru did not stop at discovering who the purchaser of the
tangible personal property was.

The Court continued its analysis

by asking who the consumer or user of the tangible personal
property was.

The Tummurru court concluded that because Tummurru

Trades, Inc. was the ultimate consumer of the tangible personal
property it was liable for the tax.
In determining whether an exemption applies, the Tax
Commission goes through the same analysis used by this court in
Tummurru.

For example, Utah Code Ann. § 59-12-104(27) (1992)

allows an exemption for "property purchased for resale in this
state . . . ."

However, should the property purchased for resale

actually be consximed by the purchaser in the course of his own
business, tax is due on the use of the property even though the
purchase of the tangible personal property was sales tax exempt
under § 59-12-104(27).
8

Utah Rules Admin- P. R865-19-23S(1)(D) states that the
purchaser oi goods sales tax free for resale "must . . • report and
pay the tax on the cost of goods or services purchased tax-free for
resale but which are used or consumed."

The reason for this is

clear. When the goods are taken out of inventory and used they are
consumed, the user is the "ultimate consumer" and liable for use
tax.

Proper imposition of tax and application of the exemption

requires that the transaction be followed to the actual user or
consumer of the material.

Just because one transaction is exempt

does not mean there can not be a subsequent taxable transaction.
In this case the Tax Commission properly applied this
analysis in upholding the imposition of tax on Thorup. Assuming,
arguendo,

that a sales tax exemption applies to the purchase of the

material

in this case, the inquiry does not end.

Commission
personal

properly
property

determined
into

real

that
property

"conversion
is

deemed

The Tax

of
to

tangible
be

the

consumption or use of the tangible personal property, which is the
taxable event."

(R. 21.)

In this case, as in cases of purchases for resale, the
use of the tangible personal property is not exempt. A use tax is
properly due from Thorup because, as discussed above, it is the
ultimate consumer of the tangible personal property, not Judge
Memorial.

Utah Rules Admin. P. R865-19-58S(A)(1).

9

III. THORUP IS NOT ONLY THE ULTIMATE CONSUMER,
BUT SHOULD BE CONSIDERED THE ACTUAL
PURCHASER OF THE MATERIALS.
Thorup has contractually bound itself to "provide labor,
materials, equipment, tools" necessary to complete the addition to
Judge Memorial.

(R. 184.)

By addendum to the contract, Thorup

agreed to coordinate "cost savings procedures", such as considering
the use of "donated equipment or services" which Judge Memorial had
acquired through its tax exempt number.
Judge Memorial, in furnishing materials that Thorup had
contractually bound itself to supply, was acting merely as a
purchasing agent for Thorup.

In bidding for the job, Thorup

contacted suppliers and obtained bids for materials.

It had

determined the source of supply and negotiated prices for the
materials. This information, along with the specifications and the
dates the materials were needed on the job were provided to Judge
Memorial to enable them to fill out the purchase orders.

The

material was delivered to the job site where it was received and
inspected by Thorup.
approved

them

The invoices were sent to Thorup who had

for payment.

Thorup was responsible

for the

conversion of the tangible personal property to real property (T.
68).

Thorup had control over and responsibility for the materials

once they were delivered to the job site.

The materials, as

tangible personal property did not benefit Judge Memorial.

They

were acquired specifically for Thorup's use in constructing a real
property improvement.

When viewed on the whole, the transaction
10

should be viewed as a purchase by Thorup rather than by Judge
Memorial.
Exemptions should be strictly construed and the burden of
showing that a transaction comes within the exemption falls upon
the party asserting it.

Parson Asphalt Products, Inc. v. Utah

State Tax Comm'n. . 617 P.2d 397 (Utah 1980).

An attempt by an

exempt entity to use its tax exempt status to make purchases on
behalf of a non-exempt third party falls outside the entities
"regular religious or charitable functions and activities" and is
beyond the scope of the exemption granted by statute.
The character of the transaction is determined by the
contract.

The contractor binds itself through the contract to

furnish and install materials. The fact that it attempts to avoid
payment of tax by designating the exempt entity as its purchasing
agent does not alter the nature of the transaction or the contract.
The exempt entity has still contracted for and will receive a real
property improvement.
tangible

personal

The contractor will still use and consume

property

in

providing

the

real

property

improvement. As such, that contractor is the ultimate consumer of
the tangible personal property used in performing its contract and
is the party who properly bears the burden of the tax imposed.

11

IV.

THE CONSTITUTIONAL EXEMPTION DOES NOT APPLY.

Thorup's

reliance

Constitution is misplaced.

on

Article

XIII

of

the

Utah

That section deals with Ad Valorm

taxation, not sales and use tax. The specific section relied on by
Thorup, Article XIII, Section 11(2) clearly states, "The following
are property tax exemptions." The tax imposed in this instance is
not an Ad Valorm tax on the real property.
upon the
property

It is a

tax imposed

"storage, use or consumption" of tangible personal
consumed

by Thorup in constructing

a real property

improvement. The inapplicability of Article XIII to the sales and
use tax in question is apparent by its plain language.
The real property improved by Thorup is specifically
exempted under this provision.

The audit makes no attempt to

assess Ad Valorm tax against any exempt entity.

It simply imposes

tax on Thorup's "storage, use and consumption" of tangible personal
property in this state.
V.

Utah Code Ann. § 59-12-103.

THE TAX COMMISSION'S CONSTRUCTION OF RULE
58S WAS PROPER.

Rule R865-19-58S

looks to the consumer of tangible

personal property for the tax.

If an exempt entity, such as the

Catholic Church, purchases and consumers tangible personal property
it is exempt.

When a third party consumes the tangible personal

property they become liable for the tax even though the tangible
personal property is consumed in performing a contract for the
exempt entity.

R865-19-58S.

If the seller of tangible personal
12

property also installs the property, the seller is the consumer
"since he is the last one to deal with it as tangible personal
property before it is converted to real property,"
P.2d 715 (Utah 1990).

Tummurru, 802

Thus, the rule states that a "contractor or

repairman is the consumer of tangible personal property used to
improve, alter, or repair real property; regardless of the type of
contract entered into." R865-19-58S(A)(2). The fact that the work
is performed for a religious or governmental institution does not
alter this fact.

R865-19-58S(A)(3); Utah Concrete Products v.

State Tax Comm'n., 101 Utah 2d 513, 125 P.2d 408 (1942).
The Tax Commission's

construction

of rule 58S does not

"abrogate the tax exemption" granted in § 59-12-104(8).
Appellant at 15).

(Brief of

The exemption may be granted on the purchase of

the material by the exempt entity.

However, any subsequent "use,

storage or consumption" by anyone other than the exempt entity
would be taxable under U.C.A. § 59-12-103(1) (1) .
exemption

which would

Thorup

here

apply

attempts

to this

to

read

subsequent

the

exemption

There is no
transaction.
granted

to

charitable and religious organizations broadly to include all
materials purchased regardless of whether or not they are actually
consumed by the exempt entity.
so broadly construed.

Sales tax exemptions are not to be

Exemptions shall be strictly construed and

the burden of showing that a transaction comes within the exemption
falls on the party asserting it.

Parson Asphalt Products Inc. v.

State Tax Comm'n., 617 P.2d 397 (Utah 1980).
13

In construing U.C.A.

§ 59-12-103(1)(1) its interpreting regulation, Rule R865-19-58S,
and the exemption asserted, § 59-12-104(8), the Tax Commission has
taken a reasonable position which gives effect to the taxing
statue, allows the exemption in its proper scope, and is consistent
with the existing case law which places the burden of the tax on
the "ultimate consumer."

The Tax Commission has been explicitly

granted discretion in generally interpreting the taxing statutes.
Utah Code Ann. § 59-12-118.

The Court also has recognized that

where the decision is one which is routinely one made* by the Tax
Commission and relies on their special expertise that the Tax
Commission's decision is entitled to deference and will be reviewed
by the Court for reasonableness. Putvin v. Utah State Tax Comm'n,
194

Utah

Adv.

Rpts.

63

(Ct.

App.

1992);

citing

Morton

International, Inc. v. Auditing Division of the Utah State Tax
Comm'n, 814 P. 2d 581 (Utah 1991).
harmonious

reading

of

several

Decisions which call for a

sections

of

the tax

code are

precisely why the Tax Commission has been granted discretion in
interpreting the code.

The Tax Commission's findings here are in

harmony with tax policy as established the Legislature, in harmony
with the statutes as interpreted by this court and with the rules
implementing these decisions and should therefore be affirmed.
CONCLUSION
Under long established Utah law the person who converts
tangible personal property to real property is the consumer of that
14

property and is liable for the tax.
P. 2d at 409; R865-19-58S.

Utah Concrete Products, 125

Pursuant to the terms of its contract

with Judge Memorial, Thorup, through its agents and employees,
"stored, used, and

consumed"

the items of tangible personal

property assessed in the audit by converting them to real property.
This storage, use, and consumption is taxable under U.C.A. § 59-12103 regardless of whether the original acquisition of the material
comes within the scope of the exemption granted by § 13-12-104(8).
The Tax Commission's determination that Thorup was the ultimate
consumer of the materials and therefore liable for the tax is
consistent with the taxing statutes, the applicable rules, and the
analysis of those statutes by this court.
decision

The Tax Commission's

falls well within the bounds of reasonableness and

rationality when viewed in light of the entire record and should
therefore be affirmed.
DATED this S' " day of October, 1992.
/ . /
X
L^
CLARK L. SNELSON
Assistant Attorney General
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APPENDIX A

r 12. Sales and Use Tax
late Sales and Use Tax
oca! Sales and Use Tax
ransient Room Tax
esort Communities Tax
ubbc Transit Tax

State Sales and Use Tax
' Short fctta
)2. Ucfir ions
)3 Sales and use tax base • Rale
U Exemptions
&5 txeir sales to bt reported - Exempting lax
wain contracts
06 Saks and use tax license - No fee •
lotion certificate license number to accompany
rati bids
107 Collection of tax • Uabtiit) for remittance
pavment of tax - Oul-of-ftate vendors •Returns
rect payme&i by purcnastr or dealer of vehicle
ins - Use tax receipts - Deposit and sale of security
cess amount collected • Penalties
108 Prep* ment - Pens!?
109 Confidentiality of information
110 Overpayments and deficiencies
111 Licensee to keep records - Failure to make
urn - Penai irs
•112 Tax a lien when selling business • Liability
purchaser
•113 Cohen
of tax b> warrant
! 114 Petition for objection to assessment
M15 Del o
-> notice to third persons fndent nonce • Collection of delinquency rowdies to be cumulative
2-116 License and tax in addition to other taxes.
2-117 Refusal to make or falsifying returns •
eoalties • Criminal violations
2-1 IS Administration of chapter b> commission
12-119 Revenue credited to General Fund
12-120 Investment incentive to ski resorts for lease or
urchase of certain equipment • Ski Resort Capital
nvesiment Restnr<*d Account cre»t o . Conditions and
estnenons on t
rg incentive • Sute Tax
Commission to administer
-12-101 Short title
This chapter is known as the 'Sales and Use Tax
Ct '

IW

M2-102 Definitions.
As used in this chapter
(1) •Commercial consumption* means the use
winccied with trade or commerce and includes
(a) the use of services or products by retail estblishments, hotels, motels, restaurants, warehouses,
tnd other commercial establishments,
(b) transportation of propeny by land, water, or
ur;
(c) agricultural uses unless specifically exempted
under this chapter, and
(d) real property contracting work
(2) 'Commission 0 means the State Tax Commission
(3) •Component pan* includes
(a) poultry, dairy, and other livestock feed, and
their components,
(t>) bal *g ties and twine used m the baling of
hay and straw,
(c) fuel used for providing temperature control
of orchards and commercial greenhouses doing a
majority of their business m wholesale sales, and for
providing power for off-highway type farm machinery, and

(4Xa) Mcuiunt .„„.. .
(i) insulin, syringes and any medicine preserved for the treatment of human ailments by a
person authorized to prescribe treatments and disp
ensed on prescription filled by a registered pharma
ast, or supplied to patients by a physician, surgeon
or podiatrist,
(n) any medicine dispensed to patients in a
county or other 1 vnsed hosp ta! if presc bed for
that patient and oispensed b> a registered pharmacist
or administered under the direction of a physician
and
(in) any oxygen or su a supplies p cscnb
by a physician or administered under the direction of
i physician or paramedic
(b) "Medicine" does not include
(i) any auditory, prosthetic, ophthalmic, or
ocular device or appliance, or
(H) any alcoholic beverage
(5) "Person" includes any individual, firm partnership, joint venture, association, corpora
es afe,
trust, business trust, receiver, syndicate, this state,
any county, city, municipality, dtstnet, or other local
governmental entity of the state, or any group or
combination actirg as a unit
(6) 'Purchase price" means the amount paid or
charged for tanj. ^'e personal propeny or any other
taxab'
item service u-^er Subsection 59 12
103(1), excluding only cash d scounts taken or anv
excise tax imposed on such purchase price by the
federal government
(7) "Residential use" means the use in or around a
home, apanment building, sleeping quarters, and
smi'lar facilities or accommodations
flBXa) "Retail sale" means any sale within the state
Of tangible personal propen> or any other taxable
item or service under Subsection 59-12-103(1),
other than resale of such propeny, item, or service
by a retailer or wholesaler to a user or consumer
(b) "Retail sale" includes sales by anv farmer or
other agi cultural producer of poultry, eggs, or dairy
products to corsu^'r* if such sales have an average
monthly sales value of $ 125 or more
(9) "Retailer* means a person engaged in a regularly organized retail business in tangible personal
property or any other taxable item or service under
Subsection 59 12-103(1), and selling to the user or
consumer and not for resale, and includes commission merchants, auctioneers and all persons regularly
engaged in the business of selling to users or consumers within the state "Retailer" does not include
farmers, gardeners, stockmen, poultrymen, or other
growers or agricultural producers producing and
doing business on their own premises, except those
who are regularly engaged in the business of buying
or selling for a profit When in the opinion of the
commission it is necessary for the efficient administration of this chapter to regard salesmen, reprcsen
tatives, peddlers, or canvassers as the agents of the
dealers, distributors, supervisors, or employers under
whom they operate or from whom they obtain the
tangible personal property sold by them, irrespective
of whether they are making sales on their own behalf
or on behalf of such dealers, distnbutors, supervisors, or employers, the commission may regard them
and may regard the dealers, distributors, supervisors,
or ^moloyers as retailers for purposes of this chapter
(10) "Sale" means any transfer of title, exchange,
or cartel, conditional or otherwise, in any manner,
of tangible personal property or any other taxable
item or service under Subsection 59-12-103(1), for

to; any wiuavw *.. —
(c) any sale of electrical energy, gas, services, or
entertainment taxable under this chapter,
(d) any transaction whereb) the possession of
property is transferred but the seller reta ns the title
assecuntv fo* u epa>ment of the price, and
(e) any transaction under which right to posses
sion operation or use of any article of tangible
personal property is granted under a lease or contract
and such transfer of possession would be taxable if
ar outright sal* *erc made
11) " S u e means the state of U
its depaiTi
ents, and agencies
(12) 'Storage" means any keeping or retertion of
tangible personal property or any other
x- e item
or service under Subsection 59-12-103(1), in this
state for any purpose except sale in the regular
course of business
(13)(a) "Tangible personal propert) * means
(i) all goods, wares merchandise, produce
and commodities,
(ii) all tangible or corporeal things and substances which are dealt in or capable of being posse
ssed or exchanged,
(m) water in bottles, tanks, or other contai
ners, and
(IV) all other physically existing an *!*< or
things including propeny severed from reai estate
(b) "Tangible personal property" does not
include
(l) real estate or any interest therein or improvements thereon,
(u) bank accounts, stocks, bonds, mortgages,
notes, and other evidence of debt,
(tu) insurance certificates or policies
(iv) persona] or governmental' censes
(v) water tn pipes conduits, drehes or reservoirs,
(vi) currency and coinage cons w ng legal
tender of the United States or of a foreign nation,
and
(MI) all gold siKer, or platinu^ ngots, bars,
medallions, or decorative coins, not arsMtuting legal
tender of any nation, with a gold, silver, or platinum
content of not less than 80°7o
(14)(a) "Use" means the exercise of any right or
power over tangible personal property under Subsection 59-12-103(1), incident to the ownership or
the leasing of that property, item or service
(b) "Use" does not include the sale, display,
demonstration, or tnal of that property in the regular
course of business and held for resale
(15) "Vehicle" means any aircraft, as defined in
Section 2-1-1, any vehicle, as defined in Section 411-1, any off-highway vehicle, as defined in Section
41-22-2, and any vessel, as defined in Section 411-147, that is required to be titled, registered, or
both
(16) "Vehicle dealer" means a person engaged in
the business of buying, selling, or exchanging vehicles
as defined in Subsection (15)
(17) 'Vendor* means any person receiving any
payment or consideration upon a sale of tangible
personal propeny or any other taxable item or
service under Subsection 59-12-103(1), or to whom
such payment or consideration is payable
ins

59-12-103. Sales and use tax base • Rate.
(1) There is levied a tax on the purchaser for the
amount paid or charged for the following:
(aj retail sales of tangible personal property
made within the state;
(b) amount paid to common carriers or to telephone or telegraph corporations as defined by
Section 54-2-1, whether the corporations are
municipally or privately owned, for all transportation, telephone service, or telegraph service;
(c) gas, electricity, heat, coal, fuel oil, or other
fuels sold or furnished for commercial consumption;
(d) gas, electricity, heat, coal, fuel oil, or other
fuels sold or furnished for residential use;
(e) meals sold;
( 0 admission t o any place of amusement, entertainment, or recreation, including seats and tables
reserved or otherwise, and other similar accommodations;
(g) services for repairs or renovations of tangible
personal property or services to install tangible personal property in connection with other tangible
• personal property;
(h) cleaning or washing of tangible personal
property;
(i) tourist home, hotel, motel, or trailer court
accommodations and services for less than 30 consecutive days;
(j) laundry and dry cleaning services;
(k) leases and rentals of tangible personal property if the property situs is in this state, if the lessee
took possession in this state, or if the property is
stored, used, or otherwise consumed in this state;
and
(1) tangible personal property stored, used, or
consumed in this state.
(2) Except for Subsection (l)(d), the rates of the
tax levied under Subsection (1) shall be:
(a) 5-3/32% through December 31,1989; and
(b) 5-1/64% from and after January 1,1990.
(3) T h e rates of the tax levied under Subsection
(l)(d) shall be:
(a) 2-3/32% through December 31,1989; and
(b) 2-1/64% from and after January 1,1990.
(4) For the fiscal year beginning July 1, 1990, there
is appropriated to the entity created under Subsection
11-13-5.5 (4) the amount of sales and use tax
generated by 1/32% of the tax levied under Subsection (2)(b) and 1/32% of the tax levied under
Subsection (3)(b).
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59-12-104. Exemptions.
The following sales and uses are exempt from the
taxes imposed by this chapter:
(1) sales of motor fuels and special fuels subject to
a Utah state excise tax under Chapter 13, Title 59;
(2) sales to the state, its institutions, and its political subdivisions,
(3) sales of iood, beverage, and dairy products
from vending machines in which the proceeds of each
sale do not exceed SI if the vendor or operator of the
vending machine reports an amount equal to 120%
of the cost of such items as goods consumed;
(4) sales of food, beverage, dairy products, similar
confections, and related services to commercial
airline carriers for in-flight consumption;
(5) sat-" of parts and equipment installed in aircraft used primarily in scheduled interstate or foreign
commerce;
(6) sales of ccrr.:Tiercials, motion picture films,
prerecorded audio program tapes or records, and
prerecorded video tapes, by a producer, distributor,
or studio to a motion picture exhibitor, distributor,
or commercial television or radio broadcaster;
(7) sales made through coin-operated laundry
machines, coin-operated dry cleaning machines, or
coin-operated car washes;
(8) sales made to or by religious or charitable institutions in the conduct of their regular religious or
charitable functions and activities;
(9) sales of vehicles of a type required to be registered under the motor vehicle laws of this state which
are made to bona fide nonresidents of this state and
are not thereafter rcgisicred or used in this state
except as necessary to transport them to the borders
of this state;
<10) sales of medicine;
(11) sales or use of property, materials, or services
used in the construction of or incorporated in pollution control facilities allowed by Sections 26-1326 through 26-13-30;
(12) sales or use of property which the state is
prohibited from taxing under the Constitution or
laws of the United Slates or under the laws of this
state;
(13) sales of meals served by:
(a) public elementary and secondary schools;
(b) churches, charitable institutions, and institutions of higher education, if the meals are not available to the general public; and
(c) inpatient meals provided at medical or
nursing facilities;

(14) isolated or occasional sales by persons not
regularly engaged in business, except the sale of
vehicles or vessels required to be titled or registered
under the laws of this state;
(15) sales or leases of materials, machinery, equipment. :;d services of any person in excess of
S500,00u for any tax year used in the new construction, expansion, or modernization (excluding normal
operating replacements as determined by the commission) of any mine, mill, reduction works, smelter,
refinery (except oil and gas refineries), synthetic fuel
processing and upgrading plant, rolling mill, coal
washing plant, or melting facility ir. Utah commencing after July 1,1984, and ending June 30, 1989;
(16) sales or leases of machinery and equipment
purchased or leased by a manuiacturer for use in
new or expanding operations (excluding normal
operating replacements, which includes replacement
machinery and equipment eve., though they may
increase plant production or capacity, as determined
by the commission) in any manufacturing facility in
Utah. Normal operating replacements shall include
replacement machinery and equipment which increases plant production or capacity. Manufacturing
facility means an establishment described in SIC
Codes 2000 to 3999 of the Standard industrial Classification Manual 1972, of the federal Executive
Office of the President, Office of Management and
Budget. For purposes of this subsection, the commission shall by rule define "new or expanding operations" and "establishment." By October 1, 1991, and
every five years thereafter, the tax commission shall
review this exemption and make recommendations to
the Revenue and Taxation Interim Committee concerning whether the exemption should be continued,
modified, or repealed. In its report to the Revenue
and Taxation Interim Committee, the tax commission
review shall include at least:
(a) the cost of the exemption;
(b) the purpose and effectiveness of the exemption; and
(c) the benefits of the exemption to the state;
(17) sales of tooling, special tooling, support equipment, and special test equipment used or consumed
exclusively in the performance of any aerospace or
electronics industry contract with the United States
government or any subcontract under that contract,

but only if under the terms of that contract or subcontract title to the tooling and equipment is vested
in the United States government, as evidenced by a
government identification tag placed on the tooling
and equipment or by listing on a governmentapproved property record if a tag is impractical;
(18) intrastate movements of freight and express or
street railway fares;
(19) sales of newspapers or newspaper subscriptions;
(20) tangible personal property, other than money,
traded in as full or part payment of the purchase
price, except that for purposes of calculating sales or
use tax upon vehicles not sold by a vehicle dealer,
trade-ins shall be limited to other vehicles only, and
the tax shall be based upon the then existing fair
market value of the vehicle being sold and the vehicle
being traded in, as determined by the commission;
(21) sprays and insecticides used to control insects,
diseases, and weeds for commercial production of
fruits, vegetables, feeds, seeds, and animal products;
(22) sales of tangible personal property used or
consumed primarily and directly in farming operations, including sales of irrigation equipment and
supplies used for agricultural production purposes,
whether or not they become part of real estate and
whether or not installed by farmer, contractor, or
subcontractor, but not sales of:
(a) u;achinery, equipment, materials, and supplies used in a manner that is incidental to farming,
such as hand tools with a unit purchase price not in
excess of $100, and maintenance and janitorial equipment and supplies;
(b) tangible personal property used in any activities other than farming, such as office equipment
and supplies, equipment and supplies used in sales or
distribution of farm products, in research, or in transportation; or
(c) any vehicle required to be registered by the
laws of this state, without regard to the use to which
the vehicle is put;
(23) seasonal sales of crops, seedling plants,
garden, farm, or other agricultural produce if sold by
the producer;
(24) purchases of food made with food stamps;
(25) any container, label, or shipping case, or, in
the case of meat or meat products, any casing;
(26) property stored in the state for resale;

(27) property brought into the state by a nonresident for his or her own personal use or enjoyment
while within the state, except property purchased for
use in Utah by a nonresident living and working in
Utah at the time of purchase;
(28) property purchased for resale in this state, in
the regular course of business, either in its original
form or as an ingredient or component part of a
manufactured or compounded product;
(29) property upon which a sales or use tax was •
paid to some other state, or one of its subdivisions,
except that the state shall be paid any difference
between the tax paid and the tax imposed by this
part and Part 2, and no adjustment is allowed if the
tax paid was greater than the tax imposed by this
part and Part 2;
(30) any sale of a service described in Subsections
59-12-103 (l)(b), (c), and (d) to a person for use
in compounding a service taxable under such subsections;
(31) purchases of food made under the WIC
program of the United States Department of Agriculture;
(32) sales or leases of rolls, rollers, refractory
brick, electric motors, and other replacement parts
used in the furnaces, mills, and ovens of a steel mill
described in SIC Code 3312 of the Standard Industrial Classification Manual 1972, of the federal Executive Office of the President, Office of Management
and Budget, but only if the steel mill was a nonproducing Utah facility purchased and reopened for the
production of steel. The sales or leases shall be
exempt if made after July 1, 1987 and before June
30, 1994;
(33) sales of boats of a type required to be registered under Chapter 18, Title 73, boat trailers, and
outboard motors which are made to bona fide nonresidents of this state and are not thereafter registered or used in this state except as necessary to transport them to the borders of this state; and
(34) sales of tangible personal property to persons
within this state that is subsequently shipped outside
the state and incorporated pursuant to contract into
and becomes a part of real property located outside
of this state, except to the extent that such other
state or political entity imposes a sales, use, gross
receipts, or other similar transaction excise tax
thereon against which such other state or political
entity allows a credit for taxes imposed by this
chapter.
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R865-19-58S. Materials and Supplies Sold to
Owners, Contractors and Repairmen of Real
Property Pursuant to Utah Code Ann, Sections
59-12-102 and 59-12-103.
A. Sale of tangible personal property to real
property contractors and repairmen of real property
is generally subject to tax,
1. The person who converts the personal property
into real property is the consumer of the personal
property since he is the last one to own it as personal property.
2. The contractor or repairman is the consumer of
tangible personal property used to improve, alter or
repair real r-operty; regardless of the type of contract entered into-whether it is a lump sum, time
and material, or a cost-plus contract.
3. The sale of real property is not subject to the
tax nor is the labor performed on real property. For
example, the sale of a completed home or building
is not subject to the tax, but sales of materials and
supplies to contractors and subcontractors are
taxable transactions as sales to final consumers. This
is true whether the contract is performed for an
individual, a religious institution, or a governmental
instrumentality.
4. Sales of materials to religious or charitable
institutions and government agencies are exempt
only if sold as tangible personal property and the
seller does not install the material as an improvement to realty or use it to repair real property.
B. If the contractor or repairman purchases all
materials and supplies from vendors who collect the
Utah tax, no sales tax license is required unless the
contractor makes direct sales of tangible personal
property in addition to the work on real property.
1. If direct sales are made, the contractor shall
obtain a sales tax license and collect tax on all sales
of tangible personal property to final consumers.
2. The contractor must accrue and report tax on
all merchandise bought tax-free and used in performing contracts to improve or repair real property.
Books and records must be kept to account for both
materia] sold and material consumed.
C. Sales of materials and supplies to contractors
for use in out-of-state jobs are taxable unless
sold in interstate commerce in accordance with Rule
R865-19-44S.
D. This rule does not apply to contracts whereby
the retailer sells and installs personal property which
does not become part of the real property. See Rules
R865-19-51S, R865-19-59S, and R865-1978S for information dealing with installation and
repair of tangible personal property.

